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Guidance Note — Timing Rules in the Code

1. Introduction

1.1 The purpose of this Guidance Note is to advise market participants on the Panel’s interpretation and application of the rules
in the Code that relate to time.

1.2 A party to a Code-regulated transaction must observe all applicable time limits that are prescribed in the Code. If a party
takes some action that is out of time, that action may be invalid or likely to result in a breach of the Code.

1.3 All of the timing rules in the Code relate to takeover offers. The Companies Act 1993 contains the timing rules that relate
to the holding of shareholder meetings for rules 7(c) and 7(d) of the Code.

2.  Thelaw
2.1  Section 35 of the Interpretation Act 1999 prescribes general rules of interpretation for statutory and regulatory timing provisions.

2.2 Section 35 provides that:
(1) A period of time described as beginning at, on, or with a specified day, act, or event includes that day or the day of the act or event.
(2) A period of time described as beginning from or after a specified day, act, or event does not include that day or the day of the act or event.

(3) A period of time described as ending by, on, or with, or as continuing to or until, a specified day, act, or event includes that day or the
day of the act or event.

(4) A period of time described as ending before a specified day, act, or event does not include that day or the day of the act or event.

(5) A reference to a number of days between 2 events does not include the days on which the events happened.

2.3 In T v J, afull High Court decision, Robertson and Potter JJ gave guidance on the interpretation of statutory timing provisions.
The Court noted that, as a general rule, fractions of a day ought to be disregarded from the calculation of timing provisions, to avoid
uncertainty. Accordingly, the Court considered that in relation to a time period specified in a statute the whole of the first day of the
specified period should be either included or it should be excluded.> The Court also observed that the general rule (i.e. disregarding
fractions of a day) applies at the end of a specified time period: “the period ends at the termination of the day on which the terminating
event occurs.”™

' [2000] 2 NZLR 236.
2 Ibid, paragraph 20.
3 Ibid, paragraph 20.
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In Forster v Jododex Aust Pty Ltd,* the High Court of Australia held that the phrase “not later than” indicates that a clear or full
period of time must expire between two events, unless the context or the subject matter provides for a contrary intention.

The Panel’s approach to the timing rules in the Code

The timing rules in the Code must be interpreted and applied in accordance with section 35 of the Interpretation Act and in light
of any relevant case law.

Where a period of time is expressed as being “not later than” or “at least” x days between two acts or events, the day of the act
or event which triggers the time period and the day on which the required act is to be done are excluded from the time period.
Example — Rule 42A(2) — “not later than...”

Not later than 2 days after receiving a takeover notice, the target company must send the offeror a class notice.

Two whole days may lapse between the day the takeover notice is received and the day on which the target sends the class notice.
The application of the rule may be illustrated in Table A (the shaded areas represent the timeframe specified in the rule):

Table A
Day 1 Day 2 Day 3 Day 4
The day on which the The target company must send a
target company receives class notice to the offeror by the
a takeover notice end of this day

Where a period of time is expressed as being “within” x days of or after an act or event, the day on which the act or event occurs is
excluded from the specified time period but the day on or by which the thing is to be done is included in the specified time period.

Example — Rule 10(2) — “within...”

A target company, or its agent, that receives an approval or objection before the expiration of the offer period must, if requested by the offeror,
send a copy of the approval or objection to the offeror within 2 days of its receipt.

The target company must, before the completion of two days after it receives the request from the offeror, send a copy of the approval
or objection. The application of the rule may be illustrated in Table B:

Table B
Day 1 Day 2 Day 3
Target company receives request at some Target company must send copy of votes
time on this day by the end of this day

4 (1972) 127 CLR 421.
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34 Where a period of time is expressed as commencing with an act or event, or ending with an act or event, the specified time period
includes the days of those acts or events.

Example — Rule 24(2) — “with...”

The offer period must-

(a) commence with the date of the offer; and

(b) be not shorter than 30 days, and not longer than 90 days.

The specified time period begins on the same day as the date of the offer. It must be no shorter than 30 days including the date of the
offer. It must end on the day that is not longer than 90 days including the date of the offer. The application of the rule may be illustrated

in Table C:
Table C
Day 1 Day 2 5 Day 30 5 Day 90
Date of the offer Offer period must run until at Offer period must not run any
Offer period begins on this day least the end of this day longer than the end of this day

3.5 Where a period of time is expressed as “during the period beginning/ending x days after” an act or event, the day on which the act
or event occurs is excluded from the specified time and so is the earliest day on or by which the thing may be done. However, the last
day of the period within which the thing must be done is included in the specified time period.

Example — Rule 43B(b) — “during the period beginning 14 days, and ending 30 days, after...”
The offeror must send the offer to the offerees on a date that is-

(b) during the period beginning 14 days, and ending 30 days, after the takeover notice relating to the offer has been sent to the target company.

The offeror must leave 14 clear days after the day on which the takeover notice was sent before it may send the offer to the offerees.
The offer must be sent within 30 days after the takeover notice was sent. The application of the rule may be illustrated in Table D:

Table D
Day 1 Day 2 Day 3 Day 4 Day 5 Day 6 Day 7
Takeover notice
sent on this day
Day 8 Day 9 Day 10 Day 11 Day 12 Day 13 Day 14
Day 15 Day 16 Day 17 Day 18 Day 19 Day 20 Day 21
Offer can be
sent on the grey
shaded days
Day 22 Day 23 Day 24 Day 25 Day 26 Day 27 Day 28
Day 29 Day 30 Day 31
Offer must be
sent by end of
this day
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More illustrations of the application of timing rules

The tables set out below illustrate how some of the Code’s other timing rules apply. It is not an exhaustive list. It aims to provide
guidance in accordance with the Panel’s approach to the application of the timing rules in the Code.

Rule 29(1) — “not less than/later than...days before...”

An offer may not be varied, and a variation notice may not be sent, later than 14 days before the end of the offer period.

Day | Day | Day | Day | Day | Day | Day | Day | Day | Day | Day | Day | Day | Day
Day 1 >3 | 4|5 6|7 | 8|9 1010|1213 4|15 Day 16
The last day to Offer period
vary the offer ends on this day
Rule 29(2) — “at least.. .days after...”
The offer must remain open for at least 14 days after a variation notice has been sent.
Day | Day | Day | Day | Day | Day | Day | Day | Day | Day | Day | Day | Day | Day
Day 1 2 34| s 6 | 7 8 9|10 1|12 13| 1415 Day 16
The day that the Offer period
variation notice ends on this day
is sent

Rule 34(1)(b) — “after x days...”

(1) If the consideration is not sent within the period specified in the offer to any person whose securities are taken up under the offer,
the person may withdraw acceptance of the offer —

(a) by notice in writing to the offeror; but only
(b) after the expiration of 7 days’ written notice to the offeror of the person’s intention to do so.

(2) However, the right to withdraw acceptance of the offer does not apply if the person receives the ~consideration during the 7-day period
referred to in subclause (1)(b).

Day 1 Day2 | Day3 | Day4 | Day5 | Day6 | Day7 | Day8 Day 9
The day on which a person The person’s withdrawal of acceptance
gives notice to the offeror will be effective if consideration is not
received during the grey-shaded days

Rule 43B(a) — “days after”

The offeror must send the offer to the offerees on a date that is-
(a) no later than 3 days after the date of the offer specified under rule 44(1)(c)...

Day 1 Day 2 Day 3 Day 4 Day 5
Date of offer Offer must be sent by end
of this day
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Rule 60(1) — “within ... days...”

If an outstanding security holder returns to the dominant owner the documents referred to in rule 59 [i.e., the documents that are necessary to
enable the dominant owner to be registered as the holder of the securities belonging to the outstanding security holder], the dominant owner must,
within 7 days after the dominant owner receives those documents, send to the outstanding security holder —

(a) the consideration specified in the acquisitions notice; or

(b) ifrule 56A applies [i.e. an alternative consideration], the consideration that is payable under that rule.

Day 1 Day 2 Day 3 Day 4 Day 5 Day 6 Day 7 Day 8
Dominant owner receives the Dominant owner must send
documents referred to in rule 59 consideration to outstanding
[i.e. the instrument of transfer] security holder by end of this day

Reference Chart

The chart below sets out each of the timing rules in the Code and refers to the corresponding paragraph and Tables in the Guidance
Note which illustrate the application of the particular rule:

Rule Cross reference Rule Cross reference
10(2) Para 3.3, Table B 43B(a) Para 3.2, Table A
24(2) Para 3.4, Table C 43B(b) Para 3.5, Table D
25(3A) Para 3.3, Table B 46(a) Para 3.3, Table B
29(1) Para 3.2, Table A 54(2) Para 3.2, Table A
2912 Para 3.2, Table A 54(3) Para 3.2, Table A
32(1) Para 3.2, Table A 57(2) Para 3.3, Table B
33(2) Para 3.2, Table A 57(5)(b) Para 3.3, Table B
36(1)(b) Para 3.2, Table A 57(6)(b) Para 3.3, Table B
2AQ2) Para 3.2, Table A 58(4) Para 3.3, Table B
42B Para 3.2, Table A 59(1) Para 3.3, Table B
43A(2) Para 3.2, Table A 60(1) Para 3.3, Table B
43A(3) Para 3.2, Table A 61(1) Para 3.3, Table B
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Days that are not working days
Rule 3(2) of the Code provides:

If, under this Code, the time within which or the day on which any thing is to be done expires or falls on a day other than a working
day as defined in section 2 of the Companies Act 1993, the time so limited is extended to, and such thing may be done, on the next
day that is a working day as so defined.

The purpose of rule 3(2) is to ensure that Code-regulated transactions are carried out under normal business conditions. Rule 3(2)
varies a time period prescribed in the Code if that period would otherwise require a person to do something on a non-working day.

The phrase “any thing is to be done”, in light of the purpose of rule 3(2) and the context in which the words appear, refers to an
instance where a party is under a legal obligation, imposed by the Code, to do some thing.

Accordingly, rule 3(2) does not apply to things to be done by an offeree under a takeover offer, or an acquirer (for the purposes of
rule 7(c)), or an allottee (for the purposes of rule 7(d)). While these parties may be bound by private contractual obligations relating
to timing, there are no Code rules that put timing obligations on any of these parties. Rule 59 permits an outstanding security holder
under a compulsory acquisition to return their instrument of transfer within 21 days to be eligible to receive the consideration from
the dominant owner within 7 days. See paragraphs 5.7 and following, below, for a description of how the Interpretation Act extends
the time limitation that rule 59(1) imposes on offerees.

Rule 3(2) can be relied upon by an offeror or a target company because those persons are under legal obligations imposed by the
Code to do certain things in a certain time in relation to a Code-regulated transaction.

The following test may assist if any uncertainty arises as to the application of rule 3(2):

(@ Does the relevant rule in the Code prescribe a mandatory deadline within which a party must do some thing (ie. is under a legal
obligation to do that thing)?

(b) If so, does the deadline expire on a day that is not a working day (as defined in section 2 of the Companies Act 1993)?

(©) If so, the deadline is extended to the next day that is a working day and the affected party may do whatever the Code requires
at any time up to and including that next working day.

Rule 3(2) of the Code applies only to those under a legal obligation to do some thing. Section 35(6) of the Interpretation Act
has a broader application, and the context of the Code does not require that section 35(6) should not apply.

Section 35(6) of the Interpretation Act provides:

“A thing that, under an enactment, must or may be done on a particular day or within a limited period of time may, if that day
or the last day of that period is not a working day, be done on the next working day.”

There is one rule, 59(1), where section 35(6) of the Interpretation Act may apply. Rule 59(1) of the Code provides:

“An outstanding security holder who receives an acquisition notice accompanied by an instrument of transfer may, within 21 days
after the date on which the acquisition notice is sent, return to the dominant owner, at the address specified in the acquisition
notice, the duly executed instrument of transfer along with any other documents that are necessary to enable the dominant owner
to be registered as the holder of the securities belonging to the outstanding security holder.”

By applying section 35(6) of the Interpretation Act to rule 59(1), if the final day on which the outstanding security holder may send
the executed instrument of transfer falls on a non-working day, section 35(6) will extend the period to the next day that is a working
day. So, although rule 3(2) of the Code does not address this situation, section 35(6) means that an outstanding security holder can,
if the day that is 21 days after the date on which an acquisition notice is sent, is not a working day, return their instrument of transfer
on the next day that is a working day.

Paragraph 3.3 and Table B provide an illustration of the application of the timing in rule 59(1). Day 1 in the Table would be the day
an acquisition notice is received; the shaded boxes would include up to Day 21. The instrument of transfer would be required to be
returned on Day 22 at the latest. If Day 22 was not a working day, the outstanding security holder may return the executed instrument
of transfer on the next day that was a working day.

> “Working day means a day of the week other than —
(a) Saturday, Sunday, Good Friday, Easter Monday, Anzac Day, the Sovereign’s Birthday, Labour Day, and Waitangi Day; and
(b) A day in the period commencing with the 25th day of December in any year and ending with the 2nd day of January in the following year; and
(c) Ifthe Istday of January in any year falls on a Friday, the following Monday; and
(d) Ifthe Istday of January in any year falls on a Saturday or a Sunday, the following Monday and Tuesday.”
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Guidance Note — Rule 7(e) of the Code and Joint Holders
or Controller of Voting Rights

1. The Panel wishes to clarify the application of rule 7(e) of the Code to joint holders or controllers of voting rights in a Code company
(for example, trustees of a family trust, or ‘upstream’ arrangements whereby a ‘holding’ company holds or controls the voting rights
in a Code company while two or more persons jointly hold or control the shares in the holding company).

2. The fundamental rule of the Code contained in rule 6 is that no person can:
(a) increase their control percentage to more than 20% (together with their associates) of the voting rights in a Code company; or
(b) increase an existing control percentage of 20% or more of the voting rights in a Code company.

3. Rule 7 of the Code provides a number of mechanisms that enable a person, who would otherwise be prevented by rule 6 from doing
S0, to increase their control percentage.

4. One of the mechanisms is “creeping” in accordance with rule 7(e) of the Code. Rule 7(e) provides that a person may become
the holder or controller of an increased percentage of voting rights in a Code company if:

“(i) the person holds or controls more than 50%, but less than 90%, of the voting rights in a code company; and

(ii) the resulting percentage of the total voting rights in the code company that is held or controlled by the person does not exceed
by more than 5 the lowest percentage of the total voting rights in the code company that was held or controlled by the person
in the 12-month period ending on, and inclusive of, the date of the increase.”

5. Inother words, a person whose control percentage is between 50%-90% may make small acquisitions of shares (or other forms
of increases) in a Code company. The acquisitions are limited to no more than 5% of the Code company’s voting rights within
any 12-month period.

6. The Panel considers that where more than 50% (but less than 90%) of the voting rights in a Code company are jointly held
or controlled by two or more persons, those persons may fogether rely on rule 7(e) in respect of an increase in the percentage
of voting rights that they hold or control jointly in a Code company. However, it is only in respect of their jointly held or
controlled shares that they can fogether creep under rule 7(e).

Example 1: Person A and person B joint hold as trustees of a family trust 51% of the voting rights in XYZ Limited (a Code company).

A and B may jointly acquire a further 5% of shares in XYZ Ltd (over any 12-month period, counting back from the date
of the increase).

However, if A acquired, for example, a further 1% of shares on its own account, A would breach the fundamental rule by
virtue of being an associate with B (i.e. because B holds or controls 51% of the XYZ shares). A cannot alone rely on rule
7(e) because A does not alone hold or control more than 50%, but less than 90%, of the voting rights in XYZ Ltd.

Example 2: C and D form a company (HoldCo), which acquires (in compliance with the Code) 51% of the shares in FGH Limited, a Code
company. C and D control HoldCo through their each holding 50% of HoldCo’s shares and both being HoldCo'’s directors.

HoldCo may acquire a further 5% of shares in FGH Ltd under the creep rule because it holds the relevant percentage
of voting rights in FGH Ltd. As a result of HoldCo’s creeping, C and D also increase their control of voting rights
in FGH Ltd. Rule 7(e) allows them to do so.

Alternatively, C and D, as the joint controllers (through HoldCo) of the 51% of the voting rights in FGH Ltd may jointly
acquire a further 5% of shares directly, as holders. However, neither C nor D can alone increase their holding or
controlling of FGH Ltd voting rights under rule 7(e) because they are associates of each other and, as joint controllers
of 51% of FGH Ltd, they are each considered to control 51% of the FGH Ltd voting rights.

7. Where joint controllers of voting rights in a Code company wish to rely on rule 7(e) to increase their control percentage, they would
be expected to be able to demonstrate effective joint control of the voting rights that constitute more than 50% for the purposes of
rule 7(e). Rule 7(e) does not enable associates to ‘pool’ their respective interests in a Code company to take advantage of the “creep”
exception to the fundamental rule of the Code.
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Delegation to Panel executive to decide straightforward
applications for approval to act as an independent adviser

The Panel has delegated to the Panel’s executive staff the Panel’s
power to approve independent advisers under the Takeovers Code.
This has been achieved by way of a formal delegation under section
73 of the Crown Entities Act 2004 and is limited to “straightforward”
cases only.

The Panel’s policy for the approval of independent advisers
sets out the criteria which the applicant must cover in their
application to the Panel. These criteria relate largely to the
independence of the adviser from the protagonists of the
transaction. They also require the applicant to have in place
adequate professional indemnity insurance and to have the
capacity available to fulfil the advisory role under the Code.

Around half of the adviser applications received by the Panel would
fall within the category of being ‘straightforward’.

Process for Panel executive approval of straightforward
independent adviser applications

The Panel executive will interact with the applicant in the same way
for all applications. This ensures that all of the relevant information
is provided for the application to be properly considered.

The decision regarding whether to approve the applicant is made by
the Panel’s Chief Executive or, in the absence of the Chief Executive
or if the Chief Executive is conflicted in respect of the matter, by the
Panel’s General Counsel (“the executive decision-maker”).

Ifi you (wish! to receive| Code Word fin
hard |copy or by email| please contact
Gayle 'Steere@takeovers.govt.nz

HOW TO CONTACTUS

Takeovers |Panel

Level 3, Solnet/House

70 The|Terrace
Wellington

Phone: |64 4815 8420
Fax: 64 4(8]15 8459

If an application that falls within the delegation to the Panel executive
for approval is, for some reason, not approved by the executive
decision-maker, the application is automatically remitted to the Panel
to decide whether to approve the adviser.

Timing

The Panel aims to make decisions on independent adviser
applications in three working days from the time that all
necessary information has been provided by the applicant.

This performance measure is met by the Panel in about 85%
of the applications it considers.

The delegation to the Panel executive of straightforward adviser
approvals is intended to improve turnaround times for the
straightforward applications. This should save both time and money
for the applicants.

Notification of decision

The delegation to the Panel executive does not alter the fact that the
approval of independent advisers is a power of the Panel. The letter
sent to applicants advising of the Panel’s decision regarding the
application will not indicate whether the decision was made by the
Panel executive under delegation or by the Panel itself, unless that
information is specifically sought by the applicant.

DISCLAIMER

Code Word is produced for general
information only. The Takeovers Panel
does not assume any responsibility for
giving legal or other professional advice
and disclaims any liability arising from
the use of the information.

If you require legal or other expert advice
you should seek assistance from a
professional adviser.

Emaili takeovers|panel@takeoyers|govting
Website: [wwwi takeovers.govtinz D

TAKEOVERS PANEL
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