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QUESTIONNAIRE - SCHEMES OF ARRANGEMENT AND AMALGAMATIONS INVOLVING CODE COMPANIES
The Panel welcomes your feedback on this consultation paper.  A questionnaire is provided below.

The closing date for submissions is 15 February 2008.
Send your competed questionnaire to the Takeovers Panel
·  by email
-
takeovers.panel@takeovers.govt.nz

· by post
-
Takeovers Panel



Level 8 Unisys House, 



56 The Terrace, 



P.O. Box 1171, 



WELLINGTON;

· by fax
-
+64 4 471 4619.

Any submissions received are subject to the Official Information Act 1982.  The Panel may make submissions available upon request under that Act.  If any submitter wishes any information in a submission to be withheld, the submission should contain an appropriate request (together with a clear identification of the relevant information and the reasons for the request).  Any such request will be considered in accordance with the Official Information Act 1982.

QUESTIONNAIRE

Problem definition
A. Do you agree that there is a problem? Please explain, considering:

(a) Is the use of the reconstruction provisions to effect changes of control of Code companies likely to become more or less frequent under the current legal situation?

(b) What are the consequences for shareholders and for market integrity, if any, of takeovers or mergers involving Code companies being conducted under the reconstructions provisions, and how significant are these?

(c) Is the information disclosed to shareholders under the Code, amalgamation, or scheme requirements materially different, and if so how might it affect decision-making for shareholders?

(d) Should the rights and protections of the Code apply to all changes of control of Code companies irrespective of the manner in which the change occurs? Why, or why not?

	Comment:

	

	

	

	

	

	


Policy objectives

B. Are the stated policy objectives appropriate for assessing how alternative solutions for effecting changes of control of Code companies should be measured? 

	Comment:

	

	

	

	


C. Are there other objectives which you think should be included for the assessment referred to in Question B, or should some of the objectives used in this discussion document be excluded? Why?

	Comment:

	

	

	

	


D. Are some objectives more important than others? Why?

	Comment:

	

	

	

	


Options

E. Are there any other options you believe the Panel should consider? What are they and why should they be considered?

	Comment:

	

	

	

	

	

	


F. Do you agree with the Panel’s assessment of the impact of the options? If not, what would your assessment be and why?

	Comment:

	

	

	

	

	

	


G. What option do you prefer and why? 

	
	Yes
	No
	
	Yes
	No

	No Change
	
	
	
	
	

	Option 1: Anti-avoidance provisions included in Parts 13 and 15 (can’t undertake amalgamation or scheme to avoid Code)
	
	
	… and increase the enforcement role of the Panel and the Companies Office.
	
	

	Option 2: Carve out from Code
	
	
	
	
	

	Option 3A. Set Companies Act  approval level at >50% of total voting rights
	
	
	… and a separate ordinary resolution of non-interested shareholders.
	
	

	Option 3B. Set Companies Act  approval level at 75% of total voting rights
	
	
	… and a separate ordinary resolution of non-interested shareholders.
	
	

	Option 3C. Set Companies Act  approval level by type of transaction outcome
	
	
	… and a separate ordinary resolution of non-interested shareholders.
	
	

	Option 4. Prohibit Part 13 Amalgamations 
	
	
	
	
	

	Option 5. Prohibit Part 13 and 15 reconstructions involving Code companies unless permitted by Panel
	
	
	
	
	

	Other
	
	
	
	
	


	Comment:

	

	

	

	

	

	


H. (Postscript to options consideration)
Please provide comments on the Panel’s question as to whether the Code’s 90% compulsory acquisition threshold should be lowered.  In particular:

(a) does the 90% threshold cause (or significantly contribute to) the utilisation of the Companies Act reconstruction provisions in a manner that avoids the Code?

(b) would reducing the Code’s compulsory acquisition threshold increase the attractiveness of using the Code for takeover transactions?
(c) would reducing the Code’s compulsory acquisition threshold damage the integrity and objectives of the Code?

(d) If the threshold were to be reduced, what would be the appropriate threshold (please explain the reasons for the level you would choose):

· 85%?

· 80%?

· 75%?

	Comment:

	

	

	

	

	


I. Can you provide any cost information to compare the costs of compliance of a Code takeover versus a scheme of arrangement or amalgamation? Please identify any sensitive information for OIA purposes. In particular:
(a) What might be typical legal and other advisers’ fees that are paid by the parties under a Code offer, an amalgamation, or a scheme?

(b) Is there typically a difference in the distribution of the costs between bidders and target company and its shareholders depending on the vehicle chosen?

(c) Do the different vehicles impose differences in staff, management and board time that must be dedicated to preparing and effecting a takeover?
	Comment:

	

	

	

	

	

	

	


















































