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INTRODUCTION

The Takeovers Panel has the function, among other things, of keeping under review
the law relating to takeovers of Code companies and recommending to the Minister of
Commerce any changes to that law that the Panel considers necessary.*

The Takeovers Code came into force on 1 July 2001. The Panel has administered the
Code since then and from time to time becomes aware, through its interaction with the
market, of problems, often of a minor technical drafting nature, which leave the Code
less efficient and effective than it could be.

The Panel is committed to having the Code work well. To this end, the Panel is
undertaking a ‘low policy content’ review of the Code, and is proposing a number of
amendments, mostly to address technical anomalies. The proposals are of principal
interest to practitioners actively involved in the takeovers market. The review does
not extend to the fundamental policy underlying the Code.

This paper is the fourth in a series of four consultation papers that have been issued by
the Panel on ‘technical’ issues with the Code. The first paper, in August 2009, related
to the Code’s regulation of partial takeover offers. The second paper, in June 2010,
covered a range of issues identified in Parts One to Five of the Code. The third paper,
in December 2010, related to one aspect of the second paper which required further
public consultation; that was, the effect of certain conditions in hostile takeovers. The
third paper also included a proposal to reinstate the Panel as arbiter of disputes
regarding the recovery of takeover costs by target companies, following a High Court
decision which held that the Panel does not currently have that power, * and, finally, a
proposal to remedy an inadvertent change to the definition of ‘Code company’ that
occurred in 2006.

The current paper is concerned with further issues that have been identified under the
technical review of the Code.

Consultees are invited to make submissions and address the questions in the paper.
The paper is in two sections. Section One considers three substantive issues, namely:

@ the lack of information about the status of defeating conditions during the
offer period (paragraphs 14 to 45);

(b) the lack of specificity of the offeror’s statement of its intentions for the target
company (paragraphs 46 to 65); and

(©) follow-on offers (paragraphs 66 to 89).

! Takeovers Act 1993, section 8(1)(a).

2 Marlborough Lines Ltd v Takeovers Panel HC Wellington, 12 October 2010 (C1V-2010-485-001150)
Mackenzie J. The High Court found, among other things, that the Panel does not have jurisdiction to hold a
meeting under section 32 of the Takeovers Act in respect of disputes concerning the recovery of properly
incurred expenses by a target company from an offeror under rule 49 of the Code.



8. Section Two identifies some drafting anomalies and inconsistencies in the Code
which require remedying, but would not result in any substantive changes to the
Code.

Request for comments on this paper

9. The Panel invites submissions on the preferred options in this paper. The closing date
for submissions is Friday, 26 August 2011.

10.  Submissions should be sent to the Takeovers Panel:

e by email - takeovers.panel@takeovers.govt.nz
e by post - Takeovers Panel

Level 3, Solnet House

70 The Terrace

P.O. Box 1171

WELLINGTON 6011

e by fax - +64 4 815 8459.

Official Information Act 1982

11.  Any submissions received are subject to the Official Information Act 1982. The
Panel may make submissions available upon request under that Act. If any submitter
wishes any information in a submission to be withheld, the submission should contain
an appropriate request (together with a clear identification of the relevant information
and the reasons for the request). Any such request will be considered in accordance
with the Official Information Act 1982.



Policy Obijectives

12.

13.

The Panel’s policy objective in undertaking this review of the Code is to identify
areas where the Code can be improved to ensure that:

€)) investors in New Zealand Code companies are fully informed in respect of an
offer for their voting securities;

(b) the market for takeovers of Code companies is efficient and competitive; and

(© the confidence of investors in the integrity of New Zealand’s takeovers market
IS maintained.

The Panel also wishes to improve clarity and certainty about the requirements of the
Code through removing inconsistencies in the wording of the Code and other drafting
anomalies.



SECTION ONE - SUBSTANTIVE ISSUES

Status of defeating conditions during the offer period

Problem identification

14.

15.

16.

17.

18.

An offer made under the Code may be subject to any conditions, except for those that:

*“...depend on the judgement of the offeror or any associate of the offeror, or the
fulfilment of which is in the power, or under the control, of the offeror or any
associate of the offeror.””

If the offeror makes its offer subject to conditions, it must specify a date by which the
offer is to become unconditional.* The specified date is subject to prescribed time
limits. It must be no more than 14 days after the end of the offer period (or, in cases
where the transaction requires statutory approval (e.g., under the Overseas Investment
Act 2005), 30 days after the end of the offer period).” If the offer does not become
unconditional by the specified date, it will lapse.®

The offeror is under no obligation in the Code to provide on-going information to
offerees or the market on the status or the fulfilment of conditions during the offer
period.” The offeror’s only obligation is to give notice that the offer is unconditional
on the date specified in the offer document. This date may be up to 30 days after the
close of the offer. This is a significant period of time during which the offerees and
the target company may not know whether the offer will succeed.

In practice, offerors may issue a public statement in respect of the satisfaction of a
condition during the offer period. This could have tactical advantages for the offeror
(for instance, an offer with fewer conditions may be more attractive to offerees).

In the case of a target company that has voting securities quoted on an NZX market,
the company has a general obligation to provide any information that is “material
information that is not generally available to the market™.? It is possible that during
the offer period, the target company may disclose information as a result of this
obligation that relates to the status of a condition of the offer. Likewise, if the offeror
is a public issuer, it too may disclose information under the continuous disclosure
requirements regarding the status of its offer conditions.

® Rule 25(1) of the Code.

* Rule 25(2) of the Code.

® Rule 25(3) of the Code. There are provisions in the Code to deal with changing the specified date for declaring
the offer unconditional in the event that the offeror extends the offer period (see rule 25(3) and rule 27(g)).

® Rule 25(4) of the Code.

" Under rule 49A of the Code, the offeror must notify the Panel and the target company each time the
acceptances received increase by 1% or more. To some extent, this disclosure process informs the market of the
status of any minimum acceptance condition in the offer.

& Securities Markets Act 1988, section 19C.



Australia

19.

20.

21.

22.

23.

24.

In general, Australia regulates the use of conditions in a takeover offer differently to
New Zealand.

If a condition is waived or satisfied during the offer period, the offeror must give a
public notice to this effect as soon as practicable.’

If the offeror makes an offer that is subject to conditions, the offer must specify a date
in the second to last week of the offer period at which the offeror will give a public
notice regarding the status of the conditions.’® The notice must state: **

(@) whether the offer is free of conditions;

(b) whether, so far as the offeror knows, the conditions have been fulfilled at the
date of the notice; and

() the offeror’s voting control percentage in the target company (as at the date of
the notice).

The offeror is prevented from waiving conditions in the final seven days of the offer
period.*? There is, however, an exception to this rule in respect of conditions which
relate to certain prescribed occurrences (such as specific corporate financing
transactions undertaken by the target company (a buyback of shares or the issue of
new shares or options), and other major transactions). The offeror has until three
working days after the close of the offer period in which to declare the offer free of
those conditions.™

The legislation provides that if the offeror has not declared the offer free from
conditions in accordance with the notice procedure, and the conditions have not been
fulfilled at the close of the offer period, any acceptances will be void.** In effect, this
means that the offeror must make an important decision with respect to the conditions
of the offer in the final week of the offer period. The offeror:

“must make a decision whether to declare the offer unconditional and risk possible loss from
the occurrence of any of the events against which the conditions were designed to provide
protection or to retain the conditions and possibly be forced to return all acceptances if a
minor breach occurs. The legislation requires this difficult decision to be made at least seven
days before the offer closes. The only exception to this rule is that ‘prescribed occurrence’
conditions can be held and waived three days after the bid closes.”

The intention of the legislation is to provide greater certainty to offerees. If the offeror
does not declare the offer to be unconditional (except in relation to the prescribed
occurrences) seven days before the close of the offer period, the offer will fail if any

° Corporations Act 2001 (Cth), section 630(4).

19 Corporations Act, section 630(1).

1 Corporations Act , section 630(3)

12 Corporations Act, section 650F(1)(b).

13 Corporations Act, section 650F(1)(a)

' Section 650G

5 R Levy and N Pathak Takeovers Law & Strategy (Lawbook Co., Sydney, 2009, 3" edition), page 204.



of the outstanding conditions are triggered (because the offeror is forbidden from
waiving those conditions). This results in less flexibility for the offeror. Conversely,
an offeree in Australia, in contrast to New Zealand, is not in the position of having to
decide whether to accept a conditional offer (except in relation to the prescribed
occurrences) in the final days of the offer period.

25.  Inaddition, Australia provides for the automatic extension of the offer period if, in the
last seven days of the offer period, the offeror raises the offer price or receives
acceptances that take its voting control in the target company to more than 50%. The
offer period is automatically extended for a further 14 days if either of theses events
occur.’® The Australian legislation underscores the principle that these events are
significant during the course of the takeover. The extension gives offerees more time
to consider whether to accept or reject the offer in light of these changes in
circumstances

New Zealand

26. In New Zealand, the offeror is only required to advise the offerees (and the wider
market) of the unconditionality of the offer on the date specified in the offer
document. This can leave a considerable period of time where the offerees are
uninformed about the status of the conditions of the offer.!” By contrast, in Australia
an offeree will know by the time the offer closes whether the offer is unconditional
(except in relation to the “prescribed occurrences” conditions).

27.  The Code does place restrictions on the variations that an offeror is able to make to an
offer. The only permissible variations are:

@ an increase in the offer consideration (or the addition of a cash component or
cash alternative to the consideration); and

(b) an extension of the offer period (and, if the offer period is extended, to vary
the date on which the offer must be declared unconditional).*®

28.  If any of these variations occur, the offer must remain open for at least an additional
two weeks after the variation.'® This gives the offerees more time to consider the offer
in light of the variation.

29.  However, an offeree in New Zealand is not given more time to consider the offer if, in
the final stages of the offer period, the offeror has gained enough acceptances to
satisfy a minimum acceptance condition, or where a minimum acceptance condition is
waived. Indeed, in the Panel’s experience, such an event can occur at the “last
minute” of the offer period. The Panel considers that such an event is a significant
change in circumstances. Accordingly, the offerees, and the board of the target
company to whom the offerees look for advice in respect of the offer, may not have

18 Corporations Act, section 624(2).

17 Although this lack of information is sometimes addressed voluntarily by the offeror issuing public statements
about the status of the conditions, or under continuous disclosure obligations on listed companies, in all other
cases uncertainty prevails during the offer period.

'8 Rule 27 of the Code.

9 Rule 29 of the Code.



30.

much time to consider the offer in light of the change in circumstances. The Panel
considers that this is a deficiency in the Code, and that the board and offerees should
be given additional time to re-evaluate their positions.

It is not possible to quantify the magnitude of any problem associated with a lack of
information in New Zealand about the status of the offer conditions. It is likely that
the costs are not great, but a lack of information creates uncertainty, and uncertainty
has a negative impact on the market. Similarly, it is not possible to quantify the harm
caused by the lack of an automatic extension to the offer period when a minimum
acceptance condition is satisfied.

Options

31.

The following options have been identified for addressing the problem:

Option one: maintain the status quo

32.

33.

34.

35.

36.

One option is to maintain the status quo.

The disadvantage of the status quo is that the offerees lack information in respect of
the status of the conditions of the offer until after the close of the offer period.
Although not directly affected, the wider market is also uninformed. Furthermore,
under the status quo, the offerees may not always have enough time to consider a
change in circumstances such as the satisfaction of a minimum acceptance condition.
This can put the offerees at a disadvantage if they do not have enough time to
consider its effect before making a decision to accept or reject the offer.

The continuous disclosure regime for public issuers does not completely address the
information problem. Firstly, it depends on one or both of the offeror and the target
company being public issuers. A company does not have to be a public issuer to be a
Code company.” Similarly, a bidder may not be a public issuer. Secondly, the
relevant information must be of such a nature that its possession by the offeror and/or
target company (being a public issuer) would trigger the disclosure obligation. This
may not always be the case.

While the offeror could, during the offer period, voluntarily provide information that
informs the offerees of the status of the defeating conditions, it has no obligation to do
so, which leaves the problem unaddressed.

The market operates more effectively when the offerees, the target company, and the
wider market are fully informed about the takeover offer during the offer period.
Market efficiency is further enhanced if the offerees have sufficient time to consider

20 Under rule 3(1) of the Code, “Code company” means a company that:

(a)
(b)
(©)

is a party to a listing agreement with a registered exchange and has securities that confer voting rights
quoted on the registered exchange’s market; or

was within paragraph (a) at any time during the period 12 months before a date or the occurrence of an
event referred to in the Code; or

has 50 or more shareholders.
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the relevant information in relation to a takeover. Accordingly, for the above reasons,
the Panel does not favour maintaining the status quo.

Option two (the preferred option): require the offeror to give notice of the status of defeating
conditions prior to the close of the offer period, together with automatic extension of the offer
period if the offeror satisfies or waives any minimum acceptance condition in the final week

37.

The Panel’s preferred option is to recommend to the Minister that the Code be
amended to include new provisions, to the following effect:

24C  Automatic extension if the offeror satisfies or waives minimum acceptance

1)

()

(3)

(4)

condition in final week
This rule applies if:
(@ The offer is subject to 1 or more minimum acceptance conditions; and

(b) any such condition is satisfied or waived in the period that is 7 days
before the end of the offer period.

If subclause (1) applies, the offer period is extended for 14 days from the day
on which a condition referred to in subclause (1) is satisfied or waived.

If the offer period is extended under subclause (2), the offeror must
immediately send a written notice of the extension to:

@ every offeree who has not already accepted the offer; and
(b) the target company; and
(c) the Panel; and

(d) the registered exchange (if any voting securities of the target company
are quoted on the registered exchange’s securities market).

In this rule, a minimum acceptance condition means a term of the offer which
provides that the offer is conditional on the offeror receiving acceptances in
respect of voting securities that, when taken together with voting securities
already held or controlled by the offeror, confers more than a percentage level
or number of voting securities specified by the offeror and which complies
with rule 23.%

21 |f the Panel’s preferred option is adopted, the following consequential amendments to the Code would be

required:

e Rule 24A(1) would have to provide that rule 24C overrides the prohibition in rule 24A(1) against extending
the offeror period beyond 90 days;

e Rule 24A(3) would have to include rule 24C extensions in the offer period; and

e Rule 33(1) would have to include an additional subparagraph ““(d) in the case of a partial offer, any
automatically extended closing date under rule 24C.”



38.
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Examples:

An offeror provides that its offer is conditional upon receipt of acceptances that will confer
holding or control of more than 90% of voting rights. That condition may be waived. The
offer is also conditional on the offeror receiving acceptances that will confer holding or
control of more than 50% of voting rights. On the third day before the offer is scheduled to
close, the offeror has received acceptances for 60% of voting rights. The offer is
automatically extended for 14 days from that date by rule 24C, regardless of whether or not
the offeror has waived the 90% condition.

A partial offer is conditional upon receipt of acceptances that will confer holding or control of
more than 50.1% of voting rights (although the specified percentage of securities sought, if
achieved, would result in the offeror acquiring 55% of voting rights). On the fifth day before
the offer is scheduled to close, the offeror has received acceptances that would result in it
holding or controlling 50.1% of voting rights. The offer is automatically extended for 14 days
from that date by rule 24C.

49B  Notice requirements in respect of conditions

(1) The offeror must give notice to the target company, the Panel, and, if the target
company is a listed company, the registered exchange, at least 7 days, but no more
than 14 days, before the end of the offer period, of the following:

(a) that the offer is, and remains, subject to conditions as specified in the offer
document;

(b) whether, to the best of the offeror’s knowledge and belief, any (and, if so,
which) conditions have been fulfilled or satisfied at the date of the notice;

(c) whether the offeror has the right to waive any of the conditions to which the
offer remains subject as at the date of the notice and, if so, which conditions;
and

(d) the percentage of voting rights in the target company in respect of which the
offeror has received acceptances as at the date of the notice together with the
percentage of voting rights already held or controlled by the offeror (if any).

(2) Subclause (1) does not apply if, at the date that the notice would be given, the
offer is not subject to any conditions.

(3) If the offer period is extended after a notice has been given under subclause (1), a
new notice must be given in accordance with subclause (1).

The preferred option introduces two new rules:
@ An automatic extension of the offer period if, in the final week of the offer

period, the offeror receives sufficient acceptances to satisfy or waive one or
more minimum acceptance conditions; and



39.

40.

41.

42.

43.

12

(b) A requirement that the offeror gives an update in the second to last week of
the offer period of the status of the conditions of the offer.

The offeror would still be required to give notice in accordance with rule 25(5) of the
Code on the date that the offer becomes unconditional, or, if it lapses, to give notice to
that effect in accordance with rule 26 of the Code.

Achieving, or waiving, a minimum acceptance threshold is a significant event during
the course of a takeover offer. In the Panel’s experience, it may alter the views of the
directors of the target company and of the offerees as to the merits of accepting the
offer. Accordingly, it is appropriate that a suitable period of time is made available for
interested parties to consider the effect of this change when deciding whether to
accept or reject the offer. The additional time period, in the Panel’s view, will be
particularly valuable to retail shareholders because they may need more time to
consider the information than, say, a large financial institution.

The new notice requirements in the preferred option directly addresses the problem
identified above; that the offerees, the target company and the market may not know
the extent to which the offer is still subject to conditions, until after the offer has
closed. They do not always receive information during the offer period in respect of
the status of the conditions of the offer. Under the preferred option, the market will
receive an update a short time prior to the close of the offer. The offeror must also
state whether any of the conditions to the offer that remain unfulfilled as at the date of
the notice are waivable. This ensures that complete information is available about the
progress of the offer.

It would be a significant change in the policy of the Code (and is not being proposed
by the Panel) to require the offeror to declare the offer unconditional before the close
of the offer period (or risk the offer failing due to some immaterial triggering event, as
is the case in Australia). Although a conditional offer may run for a substantial period
of time (up to 90 days), some matters which are frequently the subject of conditions
may not be completed within that time period (for example, regulatory approvals). In
addition, the Panel accepts that offerors should be entitled to rely on ‘material adverse
change’ conditions. The preferred option does, however, require the offeror to update
the status of the conditions of the offer at the date that it gives the notice. This enables
the best available information at the time to be given to the offerees. This will be
particularly important information if a second bidder enters the contest. Offerees may
then be reluctant to accept a conditional offer if the other offer is unconditional. In
other words, more information assists in decision-making.

No change is being proposed to rule 25(5) of the Code (which relates to the specified
date by which the offeror must declare the offer unconditional). The Panel notes that a
very different approach has been taken in Australia whereby the offer fails
automatically if it is not declared unconditional one to two weeks before the offer
closes or if any outstanding conditions are not fulfilled (or a defeating condition is
triggered) by the end of the offer period. The Panel would be interested in the views
of the market on whether it would be appropriate for the regime in New Zealand to be
more consistent with that in Australia.
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45.
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The preferred option would result in some additional costs being incurred by the
offeror in preparing and issuing the notices. However, the Code includes numerous
requirements for the offeror to give notice in respect of various matters. Accordingly,
offerors already have in place the processes required for distribution of information to
the market and to shareholders and this established practice means that the real
additional costs are fairly marginal, i.e., legal advice on the rule, the time of company
executives. In the context of takeover transactions (which typically involve many
millions of dollars), the additional cost is minimal.

The proposed notices would ensure that the market and all interested parties are kept
up to date on the status of the conditions to the offer and have adequate time to make
their decisions. Therefore, it meets the Panel’s policy objectives of ensuring that
investors in New Zealand Code companies are fully informed in respect of an offer
for their voting securities.




14

Statements by the offeror of its intentions for the Code company

Problem identification

46.

47.

48.

49.

50.

The draft offer document that accompanies a takeover notice, and the formal offer
document sent by the offeror to shareholders, must contain the information prescribed
by Schedule 1 of the Code.

Clause 14(1) of Schedule 1 of the Code requires the offeror to include in the offer
document a statement of “the general nature of any material changes likely to be
made by the offeror in respect of the business activities of the target company and its
subsidiaries.” The offeror does not have to provide this statement if the offer is
subject to a non-waivable condition that the offeror receives acceptances in respect of
90% or more of the voting rights in the Code company.*

Arguably, an offeror is not required by clause 14(1) to give comprehensive
information to the offerees about its intentions for the target company. If so, the
offerees may lack access to important information when considering whether to
accept or reject the offer. This is particularly acute in partial offers which necessarily
result in some or all of the offerees remaining as shareholders of the target company.
They have a remaining direct interest in knowing the extent to which the offeror will
add value to the company (and, therefore, to their investment).?

Overseas jurisdictions have adopted different approaches to requiring a statement by
the offeror in respect of its intentions for the target company.

In the United Kingdom, the offeror must state in its offer document:
@) its intentions regarding the future business of the target company;

(b) its strategic plans for the target company, and their likely repercussions on
employment and the locations of the target company’s places of business;

(©) its intentions regarding the future redeployment of the fixed assets of the target
company;

(d) the long term commercial justification for the proposed offer; and

22 Clause 14(2), Schedule 1 of the Code. This subclause is discussed later in this discussion paper.

2 Similar considerations apply in respect of full offers that contain a waivable condition that the offeror receives
acceptances in respect of 90% or more of the voting rights in the target company. If the condition is satisfied,
the offeror would be entitled to compulsorily acquire any remaining voting securities under Part 7 of the Code.
However, if the condition was not satisfied and the offeror elected to waive it, the offeror would take up those
voting securities in respect of which it had received acceptances and those offerees who had not accepted the
offer would remain shareholders in the target company.
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(e) its intentions with regard to the continued employment of the employees and
management of the target company and of its subsidiaries, including any
material change to the conditions of employment.?*

51.  Inaddition, the UK requires the board of the target company to give its views on:

(@) the effects of implementation of the offer on all the target company’s interests,
including, specifically, employment; and

(b) the offeror’s strategic plans for the target company and their likely
repercussions on employment and the locations of the target company’s places
of business.?

52.  The UK’s Takeover Panel has recently undertaken public consultation on various
aspects of the City Code on Takeovers and Mergers following the 2010 hostile
takeover of Cadbury plc by Kraft Foods Inc.® The UK Panel issued its response to the
submissions received, in October 2010.

53.  As a result of this process, the UK Panel is proposing changes to the City Code to
require further disclosures to be provided to offerees. This is on the basis that the
ability of the board of the target company and other interested parties (such as
representatives of employees) to comply with their respective obligations, and to
provide meaningful advice to offerees and employees, depends on the accuracy and
adequacy of the information published by the offeror in accordance with its own
obligations. The UK Panel is proposing a further additional disclosure to the effect
that if the offeror has no plans in terms of paragraph 50 above, it must make a
negative statement to that effect.?’

54.  In Australia, the offeror must make a statement of the following in its offer document:
@) its intentions regarding the business of the target company;

(b) any major changes to be made to the business of the target company, including
redeployment of the fixed assets of the target company; and

(©) the future employment of the present employees of the target company.?®

55.  An offeror making an offer for a New Zeala