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1. Until an amendment to the Takeovers Act 1993 was made in 2017, takeovers costs 

disputes were governed by rule 49 of the Takeovers Code. Reimbursement disputes 

under rule 49 were adjudicated by the District or High Court, although were often 

settled out of Court. 
 

1. The replacement of rule 49 with new sections 48-53 of the Takeovers Act transfers to 

the Panel the role of primary adjudicator of reimbursement disputes.1 

 

 

 

 

 

 

  under the Takeovers Act

                                                 
1 Sections 47-53 of the Takeovers Act apply in relation to an offer or a takeover notice only if the takeover 

notice is received by the target company on or after 31 March 2017, the date on which the new provisions came 

into force. 
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“ ”). In accordance with section 50, if

is received, the Panel must:
 

(d) determine the amount to be reimbursed; and 
 

(f) order that amount to be paid. 
 

2. The parties entitled to be reimbursed are: 
 

(j) directors of a target company, by the target company (section 48); and 
 

(l) the target company, by the offeror (section 49). 
 

2. The Panel will not usually commence processing a Reimbursement Application 

while a takeover is ongoing. 
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2. Any of the parties identified in sections 48 or 49 may appeal to the High Court 

against . The appeal process is set out in sections 51-53 of 

the Takeovers Act. 
 

Determining the amount to be reimbursed 

 

2. In accordance with section 48(1), the director of a target company is only entitled to 

be reimbursed by the target company for “any expenses properly incurred by the 

director on behalf, and in the interests, of holders of equity securities of the target 

company in relation to the offer or takeover notice.” 
 

2. In accordance with section 49(1), the target company is only entitled to be reimbursed 

by the offeror for “any expenses properly incurred by the target company in relation 

to the offer or takeover notice, whether as a result of section 48 or otherwise.” 
 

2. If a Reimbursement Application is made to the Panel 48(2)(b) or 49(2)(b), 

then in accordance with section ), the Panel will determine the amount to be 

                                                 



 

reimbursed. This amount will constitute the sum of each of the costs properly incurred 

in relation to the offer or takeover notice. 
 

 The Panel’s determination under section 50(a) will usually

 

 

 

Determination for the purposes of section 49(2)(b) - 

 

will  by the 

Panel

 However, 

 

 

 

 

 

 

(a) falls under any of the following three categories: 
 



 

( ) expenditure complying with

and the law, and the directors’ fiduciary obligations 

which touch on the target company’s response to a takeover; 
 

( ) expenditure incurred the purpose of safeguarding the offerees’ interests 

(including the countering of propaganda). The merits of a bid (with value 

representing a subset thereof) should be used as a key measure of the 

offerees’ interests; or 

 expenditure incurred reimbursing directors for expenses 

properly incurred on behalf of, and

the interests of, the offerees

the takeover offer or notice;

 

 

 

 

3. Full information on the three categories identified in paragraph 18(a) above is set out 

in the Schedule of this guidance. 
 

3. In addition to the four elements described above, the Panel’s consideration of whether 

an item of expense was properly incurred may involve an objective assessment of why 

the expense was considered necessary by the board of the target company. 
 

3. Examples of items of expenditure that the Panel considers are not properly incurred 

for the purposes of sections 48(1) and 49(1) include: 
 

(j) expenses incurred by engaging in defensive tactics (the meaning of which is 

taken from rule 38 of the Code); 
 

(l) expenses incurred by the board of a target company in investigating or 

seeking competing offers; and 
 

(n) costs imposed by the Panel under the Takeovers (Fees) Regulations 2001 

for enforcement action taken under section 32 of the Act. 
 

 The Panel also

 

(b) success fees, whether explicit or implied by the structure of the terms 

of engagement; 
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Direct or indirect inducements 

 Target companies may consider making payments to shareholders to encourage them not to accept 

a particular takeover offer. 

1.1 The Panel has seen no examples of direct inducement payments. The Panel considers that if they 

were to occur the costs of any such payments would not be recoverable under section 49(1) as they 

do not properly fall within any of the above Categories of recoverable expenses. 

1.1 If the target company, for whatever reason, proposes to pay broker handling fees as indirect 

inducements to reward brokers whose clients vote against a partial takeover offer, then the Panel 

would similarly see the cost of such fees as not being recoverable under section 49(1) as they do 

not properly fall within any of the above Categories of recoverable expenses. 

Directors’ fees 

 

The manner in which the category is expressed by 

the Court reflects the limited regulatory requirements of both the Companies Amendment 

Act 1963 and the law generally in 1972. Applying the principle to which this category is 

directed in the light of today’s takeover environment, 

 

 

 

 

 



 

 

 

 

 

 satisfying itself through advice, that it (the target company) is not engaging in 

defensive tactics in breach of theCode

 

 

 

 

 

The Panel considers that the category of expenses identified by the Court in Canterbury 

Frozen Meat as countering propaganda is an appropriate category, but should be treated as a 

subset of the category defined as safeguarding offerees’ interests (which is an appropriate 

category of expense to be recovered by a target). Accordingly, the Panel treats Canterbury 

Frozen Meat’s Categories 2 and 3 as a combined Category 2. 4.6  

 The Panel notes that the Court in Canterbury Frozen Meat suggested that share value 

might be a key measure of offerees’ interests. In the modern New Zealand takeover 

environment the Code identifies the merits of the bid as a key measure of offerees’ 

interests, and value as simply a subset of this, with its importance varying depending on 

the nature of the relevant bid. For example, in a partial bid, the consequences of the bid 

both in terms of the control of the target company and the effect on a shareholder’s 

holding are of critical importance.



 

 

 

 

 

and the need to provide that communication by way 

of public notices. However, there should be demonstrated a clear justification 

for employing these strategies in substitution for, or in addition to, direct 

communication with shareholders

 

There should be clear justification for 

employing the use of PR consultants and/or public notices in substitution for, or in 

addition to, direct communication with shareholders.

 

 

 



 

 

 

 

 

 

 

 

Expenses for resisting a takeover bid 

4.10 In Canterbury Frozen Meat the Court took the view that expenses incurred for the 

purpose of resisting a takeover bid are not recoverable. In the Panel’s view, a distinction 

needs to be madebetween:  

• first, expenses incurred by the board of the target company in resisting a bid by 

engaging in defensive tactics which are not permitted by rule 38 of the Code. The 

Panel considers that these expenses are what the Court considered as being not 

properly incurred in Canterbury Frozen Meat. These expenses, which may include 

items such as the costs of sale of key assets, are not recoverable undersection 49(1); 

and  

• secondly, expenses incurred by the board of the target company in resisting a takeover 

bid considered by the board not to be in the interests of shareholders of the target 

company. These expenses, mostly related to communications with shareholders, 

should be recoverable under Category 2 above, as they are incurred in trying to ensure 

that shareholders are fully informed when making a decision as to whether to accept 

or reject a takeover offer. There should be clear justification for employing the use of 



 

PR consultants and/or public notices in substitution for, or in addition to, direct 

communication with shareholders.  

4.11 Expenses incurred in resisting a bid are not always easily identifiable as falling within 

either of these categories. Whether they are properly incurred will turn on an objective view 

of the reason why they were considered by the board to be necessary. Competing offers  

4.12 The Panel is aware that in the United States directors may have a fiduciary obligation to 

maximise value for shareholders when presented with a takeover offer, by seeking competing 

offers. In New Zealand there is no established law requiring directors to seek competing 

offers. However, target companies are able to seek competing offers if they wish to do so, 

provided they do not breach rule 38 of the Code, and must consider any such offers should 

they come forward.  

4.13 The Panel considers that because the decision to seek a competing offer is a voluntary 

decision of the board and is not made pursuant to a legal or fiduciary obligation, the expenses 

in investigating or seeking competing offers are not recoverable under section 49(1) as they 

do not properly fall within any of the above Categories of recoverable expenses.  

4.14 The Panel suggests that if a target company board wishes to investigate or seek 

competing offers, then it should structure its adviser mandate in such a way that the expenses 

relating to the seeking of competing offers are clearly identifiable and separable from other 

expenses (i.e. expenses which may be recoverable undersection 49(1)).  

4.15 For the purposes of section 49(1) each competing offer should be viewed in isolation, to 

the effect that the offeror under the offer is only liable to pay the properly incurred expenses 

of the target company relating to that offeror’s offer and not expenses incurred in relation to 

any competing offer.  

Success fees  

4.16 Sometimes in a takeover transaction advisers’ fees (usually financial adviser fees) are 

structured so that the adviser receives a larger fee if a certain result is achieved (e.g. a larger 

fee if the initial offer is increased).  

4.17 The key role of advisers, in the context of the Code, is to assist the target company board 

in carrying out its duties under the Code by providing objective expert advice. By engaging 

the adviser it is expected that the board of the target company will receive the required 

advice, regardless of whether a “success” outcome has been achieved or not. Most 

commonly, the adviser is engaged to assist the board in deciding on the appropriate response 

in the face of the takeover. To specify a success fee outcome in advance of receiving the 

advice required by the board to determine the target’s response suggests in itself that the fee 

is not properly incurred for the purposes of section 49(1).Whether or not this might be the 

case, as the adviser is expected to provide the target company board with appropriate 

objective advice in any event, any “success” component of the fee must relate to an outcome 

that is not of itself an outcome that must be achieved as a legal or fiduciary obligation of the 

directors of the target company under Category 1.  

4.18 For these reasons, the Panel takes the view that while the target company may have 

sound commercial reasons for entering into a “success fee” arrangement with the adviser, it is 

difficult to envisage the circumstances in which the costs incurred under such an arrangement 



 

could be regarded as being properly incurred and therefore recoverable undersection 49(1). 

However, that does not necessarily rule out success fees from being recoverable under section 

49(1) in appropriate circumstances. 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 

49-50. This is because these 

sections refer to recovery from an “offeror”, being a person who makes an “offer” under the Code. 

up with a

under sections 49-50 offerors

interpreting the word to include prospective offerors is 

consistent with rule 41 of , 

which sets out the requirements for the sending of

 by an “offeror.”

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


